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[4510-30]
DEPARTMENT OF LABOR

Employment and Training Administration .

[ 20 CFR Part 640 1

STANDARD FOR BENEFIT PAYMENT
PROMPTNESS—UNEMPLOYMENT COM-
PENSATION

Revision of Standar&

AGENCY: Employment and Training
Administration, Labor.

ACTION: Proposed rule,

SUMMARY: This is a proposal to revise
the Secretary of Labor's Standard for
Benefit Payment Promptness. Criteria
for promptness in first payments of un-
employment benefits are changed so as
to increase progressively over the next

three years. In addition, enforcement.

procedures are revised and other changes
are made to improve the Standard.

DATES: Comments: All comments on
the changes in this proposal must be
recelved on or hefore December 22, 1977.

PROPOSED EFFECTIVE DATE: Thirty
days after publication of the-final rule
in the FEDERAL REGISTER.

- ADDRESSES: Send comments on this

proposal to the U.S. Department of -

Labor, Employment and Training Ad-
ministration, Room 7000, Patrick Henry
Building, 601 D Street, NW., Washing-
ton, D.C. 20213. -

All comments received wﬂl be avall-
able for public inspection during nor-
mal business hours in Room 7000 at the
above address. -

FOR FURTHER INFORMATION CON-
TACT:

Lawrence E, Weatherford, Jr., Admin-
istrator, - Unemployment Insurance
Service, Employment and Training
Administration, U.S. Department of
Labor, 601 D Street NW,, Washington,
D.C. 20213, telephone 202-376-7032.

SUPPLEMENTARY INFORMATION:
The Social Security Act requires that
States’ 1aws must provide for methods of
administration which will insure full
payment of unemployment compensation
when due. ’

Oon July 23, 1976 final regulations
were published in the FEDERAL REGISTER
which established a Benefit Payment
Promptness Standard for the Federal-

State Unemployment Compensation Pro-.

gram, In that document the Department
of Labor undertook to republish the
Standerd in March 1977, with such re-
visions as appeared to be supported by
studies and experience. Studies’ were
made and a further study is underway.
Additional responsibilities of the Depart-
ment in 1977 have intervened to delay
republication’of the Standard until now,
but the studies completed have been

" analyzed and on the basis of the analy-
ses and experience a number of changes
are proposed to further improve the
Standard.

PROPOSEED RULES

The Department of Labor anticipated
that the Standard would result in sig-
nificant improvements by the States in
the promptness of first benefit payments.
A majority of the States have shown
progressively better performance since
publication of the Standard. A compari-
son of the cumulative averages for the
12 month period ending June 30, 1977,

. against the States’ averages for the 12

month period ending June 30, 1976,

‘shows that 40 ‘States have equalled or

improved their performance on intra-
state claims and 45 States have equalled
or improved their performance on inter-
state claims.

Some States are not currently meeting
the criteria levels of 80 percent of intra-
state first payments and 60 percent of
interstate first payments issued within
14 days after the end of the first com~
pensable week. The Department has con-
cluded from studies conducted in 17
States that, with the exception of States
which do not require a waiting week,
the States will be gble to attain those
criteria levels. It is expected that as
States continue ta improve their per-
formance, they will be able to meet-more
stringent promptness criteria.

Although studies of performance by
the remaining States are still underway,
the Department has sufficient informa-
tion and experience to proceed with
changes to the Standard and has con-~
sidered the following alternatives:

1. Change the Standard as it applies

to States which do not require a waiting

-period.

2. Establish criteria for subsequent
payments.

-3. Change the Standard by introducing
higher criteria to be achieved over a
three year period.

4, Establish graduated criteria.

CRITERIA FOR NON~-WAITING WEEK STATES

A non-waiting week State is any State
whose law does not require that a non-
compensable period of unemployment be

served before the payment of benefits.

commences. The non-waiting week
States are:

Alabame, Michigan
Connecticut_ Nevada
Delaware New Hampshire
Georgia North Carolina
Towa Pennsylvania
Kentucky South Carolina
Maing . ‘Wisconsin
Maryland

_(North Carolina suspended its waiting
week requirement through February 15,
1977; South Carolina suspended its wait-
ing week requirement from February 15,
1977, through June 30, 1977; Wisconsin
eliminated its waiting week requirement
effective January 1977.)

None of the five non-waiting week
States included in the 17 States studied
by the Department had met either the
intrastate or interstate criteria. Fur-
ther, data for the 12 month period end-
ing June 30, 1977, shows that five non-
waiting week States are meeting the
intrastate criteria and two non-waiting

week States are meeting the interstoto
criterla. These results tend to support
the previous argument of these States
that it is inequitable to use the same
criteria as the basls for measuring the
promptness of benefit payments in both
waiting week and nons-waiting week
States. The Department belleves that it
is reasonable that non-waliting wesk

“States should be allowed 21 days to meet

the intrastate and interstate oriteria.
CRITERIA FOR SUBSEQUENT PAYMENTS

An analysis of date comparing State
performance in processing first pay-
ments and subsequent payments did not
provide totally conclusive results. Xt did -
indicate that States pay o higher per-
centage of subsequent payments within
14 days of the week ending date than
they do first payments. The range in
performance varied as much as it does
for first payments. The results showed
that once the payment process beging,
States generally are able to pay subse-
quent claims promptly.

The information- obtained relative to
subsequent payment performance there«
fore-supports the same conclusion that
was reached after previous studies, l.e.,
first benefit payment promptness per-
formance correlates with subsequent
payment performance so that when first
payment promptness is adequate, so is
subsequent payment performance.

In addition, current réporting require-
ments do not include data on subsequent
payments. It has been determined that
to reauire such data would be an added
reporting burden that would not justify
the costs or results.

The Department accordingly concludes
that establishment of criterin for sub-
sequent payments Is not warranted at
this time

HIGHER CRITERIA AND (IRADUATED
CRITERIA

The studies completed thus far show
that States with the best performance
records are able to pay higher percent-
ages of first payments at successive in-
tervals so that 90 percent or better of
intrastate first payments and 75 percent
or better of interstate first payments
are issued by the 35th day after the end
of the first compensable week.

The studies show that, if payment de-
lays due to controllable factors had been
eliminated, the States in the studles
would have issued 95 percent of intra-
state first payments and 80 percent of
interstate first payments within 14 days
after the end of the first compensable
week. .

There are various factors categorized
as uncontrollable delays, e.g., backdat«
ing effective date of claim, claimant or
employer error, delay in delivery of mail,
reversal of a determination, request for
transfer of wage records for s combined-
wage claim, and agent State delay or er«
ror, which make it virtually impossible
for States to issue 100 percent of their
first payments at ‘a prescribed interval.
The effects of other uncontrollable fac«
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tors, such as workload variance and
turnover in personnel, must also be con-
sidered. Theoretically; achievement of
95 percent of intrastate first payments
and 80 percent of interstate first pay-
ments in 35 days would be equivalent

" to 100 percent performance as the ac-

complishment would include instances
of uncontrollable delays. Setting the cri-
teria levels at 90 percent for intrastate
claims and 75 percent for interstate
claims as the ultimate requirement at
the 14 day interval are potentially at-
tainable goals. .

The Department proposes changes in
the Standard which establish higher eri~
feria levels -in successive years over &
three year period. Thereafter, States
would have to meet the highest criteria
prescribed by the Standard.

The proposed changes will require
States to issue by: :

March 31, 1978. 83 percent of intra-
state first payments and 65 percent of
interstate first payments within 14 days

after the end of the first compensable.

week for waiting week States and 21 days
for non-waiting week States; and 90 per-
cent of intrastate first payments and 75
percent of interstate first payments
within 35 days after the end of the first
compensable week. :

© March 31, 1979. 87 percent of intra-
state and 70 percent of interstate first

. payments within 14 days and 21 days

‘respectively, for waiting week and non-

waiting week States; and 93 percent of
intrastate and 78 percent of interstate
first payments within 35 days after the
end of the first compensable week.

March 31, 1980. 90 percent of intra-
state and 715 percent of interstate first
payments within 14 days and 21 days re-
spectively, for waiting week and non-
waiting week States; and 95 percent of
intrastate and 80 percent of interstate
first payments within 35 days after the
end of the first compensable week.

ERFORCEMENT PROCEDURES

.The provisions of §§ 640.6 and 640.7 on
review of State performance and per-
formance plans of action are revised and
new § 640.8 on enforcement is added.

In addition, the Standard previously
set a 12 month period ending on June 30
each eyar as the period for measuring
States’ experience. Beginning in 1978
this period is changed to the 12 months
ending on March 31 each year. The
change will permit States to prepare any
necessary plans of actién for improving
first payment performance to coincide
with the preparation of their annual pro-
gram and budget plan.

The Department of Labor has deter-
mined that this document does not; con-
tain 2 major proposal reguiring the
preparation of an Economic Impact
Statement under Executive Order 11949
and applicable authority.

This document was prepared under the
direction of Lawrence E. Weatherford,

- Jr., Administrator, Unemployment In-

surance Service, Emplovment and Train-
ing Administration, U.S. Department of
Lahor, 601 D Street, NW., Washington,
D.C. 20213. Telephone: 202-376-7032.

PROPOSED RULES

Accordingly, Part 640 of Chapter V of
Title 20 is proposed to be revised as seb
out below.

Signed at Washington, D.C., on No-
vember 17, 1977,

ERNEST G. GREEN,
Assistant Secretary
for Employment and Training,

PART 640—STANDARD FOR BENEFIT
PAYMENT PROMPTNESS—UNEMPLOY-
MENT COMPENSATION

Sec.

640.1
6402
640.3

Purpose and scope.

Federal law requirements.

Interpretation of Federal law require-
ments,

Standard for conformity.

Criteria for compliance.

Review of State compliance.

Benefit Payment Performance Plans,

640.8 Enforcement of the Standard.

6409 Informatlon, reports and studles,

AvuTtHorrTy: Sec. 1102, Social Seeurity Act
(42 U.S.C. 1302); Secretary’s Order XNo. 4-15,
dated Aprll 16, 1875, (40 FR 18515); (6 US.C.
553) . Interpret and apply cecs. 303(s) (1) and
303(b)(2) of the Soclal Sccurlty Act (42
U.S.C. 503(a) (1), 503(b) (2)). .

§ 640.1 Purpose and scope.

(a) Purpose. Section 303(a) (1) of the
Social Security Act requires, for the pur~
poses of Title ITIT of that Act, that a State
unemployment compensation law in-
clude provision for methods of adminis-
tration of the law that are reasonpbly
calculated to insure the full payment of
unemployment compensation when due
to eligible claimants. The Standard in
this Part is issued to implement section
303(a) (1) in regard to promptness in the
payment of unemployment benefits to
eligible claimants.

(b) Scope. (1) The Standard in this
Part applies to all State laws approved
by the Secretary of Labor under the Fed-
eral Unemployment Tax Act (section
3304 of the Internal Revenue Code of
1954, 26 U.S.C. 3304), and to the admin-
istration of the State laws.

(2) The Standard specified in § 6404
applies to all claims for unemployment
compensation. The criterla for State
compliance in § 640.5 apply to first pay-
ments of unemployment compensation to
eligible claimants following the filing of
hlﬁm claims and first compensable
claims.

§ 640.2 Federal law requirements.

(a) Conjormity. Section 303(a) (1) of
the Social Security Act, 42 U.S.C. 503()
(1), requires that a State law include
provision for:

Such methods of administration *# * * as
are found by the Sccretary of Labor to be
reasonably calculated to ingsure full pay-
:inent of unemployment compencation when

ue.

(b) Compliance. Section 303(b) (2) of
the Social Security Act, 42 U.S.C. 503(b)
(2), provides in part that:

Whenever the Secretary of Labor, after
reasonable notlce and opportunity for hcar-
ing to the State agency charged with tho ad-
ministration of the State law, finds that in
the administration of the law there is:

(1) =+

6404
640.5
640.6
640.7

bbbl

(2) = fallure to comply substantially with
any provision specified in subsection (2) of
this section;
the Secretary of Labor shall notify such
State agency that further payments will not
e made to the State until the Secretary of
Labor is catisfled that there is no longer any
such * * * fallure to comply.

Until he 15 co satisfled, he shall make no
further certification to the Secretary of the
Treasury with respect to such State »= = ».

§ 640.3 Interpretation of Federal law
requirements.

{Q) Section 303 (a) (1). The Secretary
interprets section 303(a) (1) of the Social
Security Act to require that a State law
include provision for such methads of
administration as will reasonably insure
the full payment of unemployment ben-
efits to eligible claimants with the great-
est promptness that is administratively
feasible.

(b) Section 303(b)(2). The Secretary
interprets section 303(b) (2) of the So-
cial Security Act to require that, in the
administration of a State law, there shall
be substantial compliance with the pro-
vision required by section 303(a) (1).

§640.4 Standard for conformity.

A State law will satisfy the require-
ment of section 303(a) (1), if it contains
a provision requiring, or which is con-
strued to require, such methods of ad-
ministration as will reasonably insure
the full payment of unemployment ben~
efits to eligible claimants with the great~
gst }pbrlomptness that is administratively

easible.

§ 610.5 Criterin for compliance. )

‘The criterfa in the schedule below
shall apply in determining whether, in
the administration of 2 Stae lIaw, there
has been substantial compliance with the
provision required by section 303¢a2) (1)
in the issuance of benefit payments to
elizible claimants for the first compen-
sable weeks of unemployment in their
benefit years:

Porcentaze of first payments is-
sued—days Hllsuing end of first
compcucable week

14 days,  Sldoys,
walting nomwaiting  5dars,
week vicels 2ll States
States Statest
Intrastate claims
280 259 283
S €5 £83 1]
Mar. 58,1410 c.a 5T 87 “3
Mar. 81, 1579 €0 0 &7
cndthoreafter. .
Interctate clxims
Totrerbinucd byt
Jui 220, 20 2co 2€0
M2z, 31, ] € Kt
Mo, 31, 1050 T T =
Moy, 31,175 (s 3 &9

“and thercafter.

t A noawalting wioek Statefsany State whose Lo dos
rat roquire that a ven<ccmponsable period of uncmploy- <
ment b2 ccoved bolste the pagment of benshts com-
mentes.

2 All States,
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A State will be deemed to comply sub-

stantially, as set out in §§ 640.2(b) and
640.3(b), if its average performance, for
the period of review, meets or exceeds
_the applicable criteria set forth above.

§ 640.6 Review of State compliance.

() Annual reviews. The administra-
tion of each State law shall be reviewed
annually for compliance, as set out in
§§ 640.2(b) and 640.3(b). Annual reviews
shall be for the 12-month period ending
on March 31 of each year. An annual
review with respect to eny State shall
be based upon the monthly reports of
performance submitted to the Depart-~
rent by the State agency, any special
reports of performance submitted to the
Department by the State agency, any
Benefit Payment Performance Plan ap-
plicable to the period being reviewed, any
study or analysis of performance rele-

vant to the period being reviewed, and .

any other audit, study, or analysis as
directed by the Department of Lahor.

(b) Periodic review. The administra-
tion of any- State law may be reviewed
at any other time, when there is reason
to believe that there may be failure of
compliance as set out in §§ 640.2(b) and
640.3(h). Such a review shall be based
upon the same elements gs may be re-
quired for an annual review.

§ 640.7 Benefit Payment Performance
Plans.

(a) Annual Plan. An Annual Benefit
Payment Performance Plan shall be sub-
mitted by a State agency to the Depart-
ment of Labor when average perform-
ance over a 12-month period ending on
March 31 of any year does not meet the
criteria specified in § 640.5. An Annual
Plan shall be submitted by July 31 fol-

PROPOSED RULES

lowing the-applicakle March 31, and
shall be a plan for the fiscal year that
begins on the succeeding October 1. An
Annual Plan shall be subject to continu-~
ing appraisal during the period it is in
effect, and shall be subject to modifica~-
tion from time to time as may be directed
by the Department of Labor after con-
sultation with the State agency.

(b) Periodic Plan. A Periodic Benefit
Payment Performance Plan shall be sub-
mitted by a State agency when directed
by the Department of Labor. A Periodic
Plan may be in addition to, or g modifi-
cation .of an Annusal Plan and may be
required even though an Annual Plan
covering the same period is not required.
A Periodic Plan shall be subject to con-~
tinuing appraisal during the period it is
in effect, and shall be subject to modifi-
cation from time to time a5 may be di-
rected by the Department of Labor.

(¢) Content of Plan. An Annual Plan
or Periodic Plan shall set forth such cor-
rective actions, performance and eval-
uation plans, and other matters as the
Department of Labor directs, after con-
sultation with the State agency.

§ 640.8 Enforcement of the Standard.

(a) Action by the Department of La-~
bor. When a State agency fails, for an

extended period, to meet the Standard

set forth in § 640.4 or the criteria spec~
ified in § 640.5, or fails to show satisfac-
tory improvement after having sub-
mitted a Benefit Payment Performance
Plan of Action, the Department of La-
bor shall pursue the following remedial
steps before considering application of
the provisions of § 640.2:

(1) Initiate informeal discussion with
State agency officials pursuant to § 601.5
(b) of this Chapter.

(2) Conduct an evaluotion of the
State’s benefit payment processes and
analyze the reasons for the State’s fail-
ure to meet the Stondord.

(3) Recommend specific nctions for
the State to take to improve its bonefit
payment performance.

(4) Request the State to submit a plan
for complying with the Standard by o
prescribed date.

(5) Initiate special reporting requirg«
ments for a specified period of time.

(6) Consult with the Governor of the
State regarding the consequences of the
State’s non-compliance with the Stand«
ard.

(T) Propose to the Governor of the
State and on an agreed upon basls ar-
range for the use of expert Federal staf
to furnish technical assistance to thoe
State agency with respect to its payment
operations.

(b) Action by the Assistant Secretory.
If, affer all remedial steps have been
exhausted, a State fails to talte appro-
priate action, or otherwise fails to meot
the Standard specified in § 640.4, the As-
sistant Secretary for Employment and
Training shall, after taking all factors

into consideration, recommend to the

Secretary of Labor that appropriate no«
tice be sent to the State agenecy and
that.an opportunity for a hearing be ox-
tended in accordance with section 303(b)
of the Social Security Act.
§ 640.9 Information, rcports and studies.
A State shall furnish to the Secretary
of Labor such information and reporte
and make such studies as the Seoretary
decides are necessary or approprinte to
carry out this Part.

[FR Doc.77-33659 Flled 11-21-177;8:456 am)
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